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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. Cr 417/2017 u/s 403 IPC 

 

BASISTHA KALITA……. Complainant 

-Vs- 

  SARADA DAS…………..  Accused 

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

Mrs. Dipali Barman ………for the State. 

Mr. Hiteshwar Lahkar  ………for the accused. 

 

Date of prosecution evidence – 03-04-18 

Date of argument – 10-05-2018 

Date of judgment – 18-05-2018 

 

      

 

Judgment 

 

1. Mr. Basistha Kalita initiated the instant case by filing written complaint before the 

court on 12/10/17. The complainant’s case in brief is that he got married to the 

accused person Sarada Das in the year 2004 and subsequent to their marriage the 

complainant started to live with the accused person in the latter’s house itself. After 6 

years of their marriage the accused person started torturing the complainant and 

driven him out of her house and he purchased some amount of property nearby the 

accused house and he now lives there and when he tried to bring all the items from 

the house of the accused she denied to return the same. Complainant apprehended 

that the items might get destroyed or disposed of by the accused and hence he filed 
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the instant complaint. 

2. The complainant and his witnesses were examined under sec 200 and 202 CrPC and 

then having found prima facie case against the accused under section 403 IPC 

cognizance was accordingly taken under sec 403 IPC against the accused person 

Sarada Das. 

3.  On receipt of the summons the accused person entered her appearance and was 

enlarged on bail. The particulars of the offences were explained to the accused to 

which she pleaded not guilty and claimed to be tried. 

4. During trial, the complainant examined 3 witnesses. Defence side did not examine 

any witness in support of her defence. The accused person was examined u/s 313 of 

CrPC to which she denied all the allegations levelled against her. 

5. I have heard argument of both sides.  

 

Points For Determination 

 

6. Upon hearing and perusal of the record, I have framed the following points for 

determination: 

I. Whether the accused person Sarada Das dishonestly misappropriated certain 

property belonging to the complainant namely Basistha Kalita and thereby 

committed an offence punishable under section 403 IPC? 

 

Evidence on Record: 

7. I have carefully gone through the entire evidence on record and materials placed 

before me. 

8. Pw1 Basistha Kalita the complainant of the case deposed in his examination in chief 

that he started living with the accused Sarada Das since 2003 and at that period he 

was working in a company and he purchased the articles mentioned in the schedule. 

He further stated that in the year 2006 he met with an accident and had to lose his 

job and since then the accused person tortured him and driven him out of her house. 

When he left the house he took with all the items that were present in his room and 

with regard to the rest of the items the accused person denied to return the same. 

He further stated that his documents relating to NRC is also present with the accused 
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person. 

In his cross examination he stated that he has no idea as to what is 

mentioned in the complaint petition and that he did not remember as to how many 

articles he has mentioned in the ‘Talika’ and that he did not submit any documents 

relating to the ownership of the articles nor has he mentioned the price of the 

articles. He further stated that he did not remember as to when he purchased the 

items. He also stated that when he started living with the accused Sarada Das he did 

not bring any of the articles mentioned in the ‘Talika’. He also stated at in the year 

2006 he met with an accident and since then he became jobless. He admitted that 

when he left the accused person’s house he brought all the items that were present 

in his room. He brought with him Table fan, bed, kerahi and sauce pen. He also 

stated that the items mentioned in the ‘Talika’ were used by him, his son and his 

wife. He denied to the suggestion of the defence that he has no any item with the 

accused person. He also denied to the suggestion that he did not mention in his 

initial deposition that the articles mentioned in the ‘Talika’ were purchased by him. 

9. Pw2 Achyut Kalita deposed in his examination in chief that it has been 15 years since 

the complainant and the accused are married. The complainant met with an 

accident. Before his accident he bought certain items like Table Fan, bed, and gas 

cylinder. When he met with an accident he brought all the items mentioned in the 

‘Talika’ to the accused person’s house. He stated that he stayed with the complainant 

in Guwahati when the latter was working in a company. He further stated that when 

the complainant became jobless he was driven out by the accused person and the 

complainant did not bring any of the items belonged to him. He further stated that 

when the complainant went to the accused person along with the villagers for 

recovery of the items the accused denied to return the same and that the 

complainant is facing difficulty to survive as he has no any items with him. 

In his cross examination he stated that he has no idea as for what all items 

the complainant has filed the case. He stated that he has not gone to the accused 

person’s house since 10 years and that he does not know as to what are the items 

that were left behind in the accused person’s house. He also stated that he has no 

idea as to whether the items belonging to the complainant are now present in the 

accused person’s house. He further stated that the complainant when left home he 
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did not bring any of his items. He admitted that the complainant buying the articles 

in 2003 and that those articles were brought by the complainant to the accused 

person’s, he has not mentioned in his preliminary enquiry. He also stated that he too 

went with the complainant to bring the articles but the accused person told that he 

has not left any items in her house. 

10. Pw3 Dhaneswar Kalita has stated in his examination in chief that when the 

complainant was working in a company he bought two fan and certain essential 

articles and after his accident he brought all the items to the accused person’s house. 

The accused was later driven out by the accused from her house and denied to 

return the articles purchased by him. 

In his cross examination he stated that he did not go to the accused house 

and he has no personal knowledge with regard to the instant case nor has he any 

knowledge as to why both the complainant and accused fought. He further stated 

that he has not seen any of the items mentioned in the ‘Talika’ nor has he any 

knowledge regarding the items. He stated that as far as he knows the complainant 

did not bring any of the articles mentioned in the ‘Talika’. Later he again stated that 

certain items were brought by him. He has denied to the suggestion that the articles 

are not present in the accused person’s house and that he has deposed false 

evidence. 

 

 

Judicial Determination 

 

11. In order to attract Section 403 IPC the complainant must prove that the accused 

person has dishonestly misappropriated or converted the property for her own use 

and such property must be movable. In order to constitute dishonest 

misappropriation no entrustment is required to be proved. When the possession of 

the concerned property is acquired innocently but with subsequent intention or 

knowledge the retention becomes wrongful the section applies. 

12. The Hon’ble Supreme Court of India in the case of Pratibha Rani v. Suraj Kumar 

AIR 1985 SC 628 has observed that a Hindu married woman is the absolute owner 

of her Stridhan property and can deal with it in any manner she likes and, even if it 
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is placed in the custody of her husband or her in-laws they would be deemed to be 

trustees and bound to return the same if and when demanded by her. It is, 

therefore, manifest that the position of Stridhan of a Hindu married woman’s 

property during covertures is absolutely clear and unambiguous; she is the absolute 

owner of such property and can deal with it in any manner she likes she may spend 

the whole of it or give it away at her own pleasure by gift or will without any 

reference to her husband. Ordinarily, the husband has no right or interest in it with 

the sole exception that in times of extreme distress, as in famine, illness or the like, 

the husband can utilize it but he is morally bound to restore it or its value when he is 

able to do so. This right is purely personal to the husband and the property so 

received by him in marriage cannot be proceeded against even in execution of a 

decree for debt, such being the nature and character of Stridhan of a woman 

13.  Coming to the instant case the complainant who is the husband has filed the case 

against his wife for recovery of his items that he purchased during their marriage. 

Nowhere in Indian scenario, similar immunity given to wife in terms of her stridhan 

property given to the husband as well. After marriage if anything is bought by the 

husband belongs to the whole family and not to his personal use only. A husband 

cannot claim it to be his personal property like the wife can in case of stridhan 

property.  Furthermore, the Pw1 who is the complainant of this case has admitted in 

his cross examination that the articles purchased by him were used not only by him 

but also by his wife and his children. Further perusal of the evidence of the Pw1 it 

transpires that Pw1 he did not remember as to how many articles he has mentioned 

in the ‘Talika’ and that he did not submit any documents relating to the ownership of 

the articles nor has he mentioned the price of the articles. He further stated that he 

did not remember as to when he purchased the items. Now it is pertinent here to 

mention that when the complainant files a case he should have a clear knowledge as 

to what all items he has left with the accused for which he has filed the case for the 

recovery of the same. 

14. Moreover, Pw 2 stated that when the complainant left the accused person’s house he 

did not bring with him any of his articles whereas the complainant himself stated that 

he brought with him Table fan, bed, sauce pan and kerahi while he was leaving 

accused person’s house. Pw 2 further stated that as he has no relation with the 
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accused person so he has no knowledge as to what all the items were left behind in 

accused person’s house and that he also has no knowledge as to what items are now 

present with the accused. Pw 3 also stated that he has not seen any of the items 

mentioned in the ‘Talika’ nor has he any knowledge regarding the items. He was also 

not sure as to whether the items were brought by the complainant or not. 

15. The complainant side also prayed for search warrant to recover the articles. However     

the complainant failed to show the court that he has purchased the items for his 

personal use and that he is the sole owner of the articles mentioned in the ‘Talika’. 

Therefore no search warrant was issued by the court. However the accused person 

admitted before the court that certain apparels and documents are left with her 

which she is willing to return the same to the complainant.   

16. Even if it is believed that the complainant left certain articles in the accused person’s 

house he could not prove that those articles were converted to her own use of the 

accused person or she has dishonestly misappropriated the same. Mere 

apprehension that the articles would be destroyed without full proof that the articles 

has been already destroyed or misappropriated sec 403 does not apply.  

17. Now on going through the entire evidence on record it appears that vital witnesses 

examined by complainant side have not supported the complainant’s case. And in my 

considered opinion when husband buys anything which is for daily use it is meant for 

the family and is not strictly adhere to his personal use and so he cannot claim it to 

be the sole owner. Moreover the complainant could not prove that he is the sole 

owner and that the accused person who is his wife has misappropriated or converted 

it to her own use. In result, there is no incriminating materials found against the 

accused person.  

18. I, therefore, find that the prosecution has failed to establish the guilt of the accused 

person. Accordingly, accused person Sarada Das is held not guilty of the offence 

punishable u/s 403 IPC and accordingly, she is acquitted and set at liberty forthwith. 

As admitted and willing by the accused person she is directed to return the apparels 

and documents belonging to the complainant which is left with her immediately. 

19. The bail bond furnished on behalf of the accused person shall remain in force for a 

further period of six months. 
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This Judgment is given under my hand and seal of this court on this 18th day 

of May, 2018. 

 

 

  

 

 

Rubina Yasmin 

          J.M.F.C. Nalbari 

 

 

APPENDIX 

    

 Prosecution witness: 

PW 1- Shri. Basistha Kalita 

PW 2- Achyut Kalita 

PW 3- Dhaneswar Kalita 

Defence witness: 

Nil 

Exhibits: 

Nil     

 

 

 

 

Rubina Yasmin 

         J.M.F.C. Nalbari 
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